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JUDGE HERE TAKES ON WAR CASE, By Wm. Cooney 

United States District Court Judge William Sweigert 
defended yesterday the right of three young men to challenge the 
legality of the Vietnam war and went on to chide the U.S. Supreme 
Court for dodging the issue. 

The Federal jurist denied a Government motion to dismiss 
the suit in the course of a wide-ranging opinion which indicated 
Sweigert himself tends to regard the war as unconstitutional-be¬ 
cause it has not been declared by Congress. 

He said he will not make a final ruling until the Govern¬ 
ment attorneys have filed an answer in the suit of three Berkeley 
law students, all of them military reservists. 

In his 28-page discussion of the legal issues. Judge 
Sweigert said: "Whatever the ultimate decision...we are of the 
opinion that the courts.,.should discharge their traditional res¬ 
ponsibility for interpreting the Constitution of the United States," 

"it has already been charged that the failure of the courts 
to decide the constitutional question one way or the other, has 
contributed to the controversy and the consequent unprecedented 
disunity of our country on the Vietnam war issue." 

He said he has taken "judicial notice of the fact that 
the armed forces of the United States are now committed and have 
been for nearly fl.ve years, to a full scale war in Vietnam; that 
this war has never been declared by the Congress and that the 
President of the United States through the imcumbent and his 
predecessor in office has continued, nevertheless, to conduct 
the war without receiving or even requesting a congressional 
declaration of war." 

Judge Sweigert then reviewed the reasons continually 
given by the Government for continuing fighting and knocked 
them all down with this reasoning: 
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"It xrill be noted that none of the foregoing argu¬ 
ments make any pretense that Article 0(11) ("Congress shall 
have power...to declare war...") has been complied /xjith in 
the case of Vietnam; they merely purpor;t7 to explain why, for 
various reasons of expediency, theConstitution has NOT been 
complied vjith. 

"They are, therefore, of doubtful relevance in a court 
whose duty it is to see that the Constitution IS complied with." 

TCmN - The Tonkin Gulf Resolution, since repealed by 
the Senate, does not comply with Congress* duty to affirmatively 
declare a war if.2.t x^ants one, the judge said. 

Why, asked the judge, has not the legality of the xjar 
been decided by the Supreme Court? 

Because, he said, lox-jer Federal courts have avoided 
ruling on the main issue, preferring instead to dispose of cases 
"on technical, jurisdictional, procedural grounds" instead, such 
• as: that the issue is "political" and should not be decided by 
courts; that the Gpvernment has not "consented" to be sued; or 
that the person challenging the war has not ’standing" to sue. 

And the Supreme Court, he noted, has denied petitions 
seeking review of the question. 

On the "political question". Judge Sx-^eigert noted that 
the Supreme Court stepped into the case of Congressman Adam 
Clayton Poxoell being barred from taking his seat in the douse 
of Representatives, and also ruled against iresident Truman x-7ho 
had ordered the seizure of strikebound steel mills during a 
national emergency! 

"It seems to this court," said Judge Svjeigert emphati¬ 
cally, "that to strike doxm as unconstitutional a President's 
vjartime seizure of a fdx? private steel mills but to shy axjay on 
political question" grounds from interfering xjith a presrdentM. 
x-jar, itself, xjould be to strain at a gnat and sxjalloxj a camel." 

He x-jent to the issuep in the case before him: 

REAL - "To say that these three plaintiffs must wait until 
they are called up, perhaps suddenly, and ordered to the Vietnam 
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area, perhaps quickly, and then file a court suit, perhaps with 
too little time to properly do so, borders we think, on the 
absurd. 

"These three enlistees have a real and not too remote 
stake in the outcome, perhaps their lives..." 

Federal attorneys must reply to the suit within, days, and 
after that will come arguments on the constitutionality of the 
war. 

His discussion in his order yesterday, he wrote, is 
"designed to further, so far as a District Court can appropri¬ 
ately do so, an ultimate ruling in our Ninth Circuit, and, hope¬ 
fully, by the Supreme Court, upon all the important issues here 
considered." 

But he also strongly indicated he leans toward the view 
the war is unconstitutional. He said that, in the event he rules 
in favor of the reservists - that the war is unconstitutional, 
"the effect of any such judgement will be stayed pending any 
appeal by" the Government. 

He concluded with a strong presentation of the constitu¬ 
tional question involved. 

CASE - "A strong case can be made," he wrote, "for the 
proposition that compliance with the Constitution and its plain 
provision that the power to declare war lies, not in the Presi¬ 
dent, but in the Congress, should be made to rest upon something 
better than the ambivalences of congressional inaction or mere 
defense legislation, appropriations and questionable resolutions. 

"That such compliance calls for nothing, less than what 
the Constitution plainly says - a declaration of war by the Con¬ 
gress or at least an equally explicit congressional expression, 
either general or limited, but in any event such as to clearly 
indicate a congressional Intent to meet its responsibilities 
...by consenting to (or refusing to consent to), the initiation 
or continuance of war by the Presidentj that unless the President 
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receives, upon his request or otherwise, such a declaratory- 
consent, either general or limited, as soon as reasonably pos¬ 
sible, any undeclared war becomes a usurpation by the Presi¬ 
dent or a n abdication by the Co ngress - or, perhaps - both," 
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